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priority setting process for deter-
mining what parcels of land or ease-
ments to purchase or use an estab-
lished priority setting process that
meets the same goals. A State must
seek public review and comment on its
priority setting process and must iden-
tify the systems that received loans
and include a description of the spe-
cific parcels of land or easements pur-
chased in the Biennial Report.

(i1) A State may provide assistance
only in the form of loans to community
water systems to assist in imple-
menting voluntary, incentive-based
source water protection measures in
areas delineated under a source water
assessment program under section 1453
of the Act and for source water peti-
tions under section 1454 of the Act. A
State must develop a list of systems
that may receive loans, giving priority
to activities that facilitate compliance
with national primary drinking water
regulations applicable to the systems
or otherwise significantly further the
health protection objectives of the Act.
A State must seek public review and
comment on its priority setting proc-
ess and its list of systems that may re-
ceive loans.

(iii) A State may make expenditures
to establish and implement wellhead
protection programs under section 1428
of the Act.

(iv) A State may provide assistance,
including technical and financial as-
sistance, to public water systems as
part of a capacity development strat-
egy under section 1420(c) of the Act.

(v) A State may make expenditures
from its fiscal year 1997 capitalization
grant to delineate and assess source
water protection areas for public water
systems under section 1453 of the Act.
Assessments include the identification
of potential sources of contamination
within the delineated areas. These as-
sessment activities are limited to the
identification of contaminants regu-
lated under the Act or unregulated
contaminants that a State determines
may pose a threat to public health. A
State must obligate funds within 4
years of receiving its fiscal year 1997
capitalization grant.

(2) A State may make loans under
this set-aside only if an assistance re-
cipient begins annual repayment of
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principal and interest no later than one
year after completion of the activity
and completes loan repayment no later
than 20 years after completion of the
activity. A State must deposit repay-
ments into the Fund or into a separate
account dedicated for this set-aside.
The separate account is subject to the
same management oversight require-
ments as the Fund. Amounts deposited
into the Fund are subject to the au-
thorized uses of the Fund.

§35.3540 Requirements for funding
set-aside activities.

(a) General. If a State makes a grant
or enters into a cooperative agreement
with an assistance recipient to conduct
set-aside activities, the recipient must
comply with general grant regulations
at 40 CFR part 30 or part 31, as appro-
priate.

(b) Set-aside accounts. A State must
maintain separate and identifiable ac-
counts for the portion of its capitaliza-
tion grant to be used for set-aside ac-
tivities.

(c) Workplans—(1) General. A State
must submit detailed annual or multi-
year workplans to EPA for approval de-
scribing how set-aside funds will be ex-
pended. For the administration and
technical assistance set-aside under
§35.356356(b), the State is only required
to submit a workplan describing how it
will expend funds needed to provide
technical assistance to public water
systems. In order to ensure that funds
are expended efficiently, multi-year
workplan terms negotiated with EPA
must be less than four years, unless a
longer term is approved by EPA.

(2) Submitting workplans. A State
must submit workplans in accordance
with a schedule negotiated with EPA.
If a schedule has not been negotiated,
the State must submit workplans no
later than 90 days after the capitaliza-
tion grant award. If a State does not
meet the deadline for submitting its
workplans, the set-aside funds that
were required to be described in the
workplans must be transferred to the
Fund to be used for projects.

(3) Content. Workplans must at a
minimum include:

(i) The annual funding amount in dol-
lars and as a percentage of the State
allotment or capitalization grant;
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(ii) The projected number of work
years needed for implementing each
set-aside activity;

(iii) The goals and objectives, out-
puts, and deliverables for each set-
aside activity;

(iv) A schedule for completing activi-
ties under each set-aside activity;

(v) Identification and responsibilities
of the agencies involved in imple-
menting each set-aside activity, in-
cluding activities proposed to be con-
ducted by a third party; and

(vi) A description of the evaluation
process to assess the success of work
funded under each set-aside activity.

(4) Amending workplans. If a State
changes the scope of work from what
was originally described in its
workplans, it must amend the
workplans and submit them to EPA for
approval.

(d) Reserving set-aside funds. (1) A
State may reserve set-aside funds from
a capitalization grant and expend them
over a period of time, provided that the
State identifies the amount of funds re-
served in the IUP and describes the use
of the funds in workplans approved by
EPA. For the administration and tech-
nical assistance set-aside under
§35.356356(b), the State is only required
to submit a workplan to reserve funds
needed to provide technical assistance
to public water systems.

(2) With the exception of the local as-
sistance and other State programs set-
aside under §35.3535(e), a State may re-
serve the authority to take from future
capitalization grants those set-aside
funds that it has not included in
workplans. The State must identify in
the IUP the amount of authority re-
served from a capitalization grant for
future use.

(e) Fund and set-aside account trans-
fers. (1) A State may transfer funds
among set-aside categories described in
§35.3535(b) through (e) and among ac-
tivities within these categories, pro-
vided that set-aside ceilings are not ex-
ceeded.

(2) A State may transfer funds be-
tween the Fund and set-asides, pro-
vided that set-aside ceilings are not ex-
ceeded. Set-aside funds may be trans-
ferred at any time to the Fund. If a
State has taken payment for the set-
aside funds to be transferred to the
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Fund, it must make binding commit-
ments for these funds within one year
of the transfer. Monies intended for the
Fund may be transferred to set-asides
only if the State has not yet taken a
payment that includes those funds to
be transferred in accordance with the
payment schedule negotiated with
EPA.

(3) The capitalization grant agree-
ment must be amended prior to any
transfer among the set-aside categories
or any transfer between the Fund and
set-asides.

§35.3545 Capitalization grant agree-
ment.

(a) General. A State must submit a
capitalization grant application to
EPA in order to receive a capitaliza-
tion grant award. Approval of an appli-
cation results in EPA and the State en-
tering into a capitalization grant
agreement which is the principal in-
strument by which the State commits
to manage the DWSRF program in ac-
cordance with the requirements of sec-
tion 1452 of the Act and this subpart.

(b) Content. In addition to the items
listed in paragraphs (c) through (f) of
this section, the capitalization grant
agreement must contain or incorporate
by reference the Application for Fed-
eral Assistance (EPA Form 424) and
other related forms, IUP, negotiated
payment schedule, State environ-
mental review process (SERP), dem-
onstrations of the specific capitaliza-
tion grant agreement requirements
listed in §35.3550, and other documenta-
tion required by the Regional Adminis-
trator (RA). The capitalization grant
agreement must also define the types
of performance measures, reporting re-
quirements, and oversight responsibil-
ities that will be required to determine
compliance with section 1452 of the
Act.

(c) Operating agreement. At the option
of a State, the framework and proce-
dures of the DWSRF program that are
not expected to change annually may
be described in an Operating Agree-
ment. The Operating Agreement may
be amended if the State negotiates the
changes with EPA.

(d) Attorney General certification. With
the capitalization grant application,
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